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erformance of (ontya

Performance of Contract means folfilment of obligations
10 the contract.
The patties © a contract most eithey perform, o1 offer
to perform, their vespective promises uvnless such
pe‘f{mmance 1S disppnsecl with or excused Undev the
provisions of the C(ontract Act. 03 any Other law.

a] Actoal PerFormance

Where o patty to a conlvact has done what he had
undertaken to do under the contract within the time and
in the manner prescribed

) Attempted Performance:

When the performance becmes due, the promisor
offers to perform his obligation bul the promisee
refuses o acrept the performance



Conditions to be sakisfied for @ valid attempied
verfovman(e

{ be Conditional _
| 1t _must be made al proper time and place
) Reasonable opportunity to examine goods

1. Promisov  himselt :-
1f there is something in the contract Lo show that it
was the intention of the parties that the promise should
be performed by the promisoy himself such promise musl be
performed by the promisor.
Contracts which nvolve the excersice of personal
skill o dih‘gence‘ ov which ave founded on PWSOﬂal
conkidence between the parties must be performed by
the promisos himself.

9. ngnt -

Where the personal consideration is not the foundahon
of the contract, the pvomisor or his TepYesentabve
may employ o competent person to perform it.



3. Module Question Bank 25
5 legal Represelatives-

A contvact which involves the personal skill ov is
founded on personal considevation comes to an end on
ire death of the promisor.

0s Togmds any other contract the legal represeniahves
of the deceased promisor ave bound 1o perform it

bol thewr liabilil under a contvad is limited to the value
of the property they inherit from the deceased.

4. Thivd PETSONS -

5. Joinl promisors :

Q1. Mag-—l‘i Dec-21.Modvle
Question Bank F -24. [Dec-2) Module
When two or move persons have mude a joint

promise then unless a contrary intention by the
contract, all such persoms most jomtly fulfil the promise.
1 an? ol them dies, his leqal rernesentatiues most,
jomtly with the suyviving promisoss. fulhl the promise.
If all of them die, the legal repvesentatives of all of them
must fulkl the promise ]o\nﬂgb



Distinctio

When the benefits of a contvact ave suceeeded 1o
by process of law, then both burden and benefits
attaching to the contmc’[,mag sometimes devplve on the
I@gal helv. But if the debts owed exceed the valve of the
estate inherited then suctessor would not be called vpon
o paa the excess

The liability of the successor will be limited to the extent
of the property inhevited by him.

In the malter of ass‘ignmen’t, however the bG'neFlt of a
contvact cun onlg he assig ned bul not the liabllities there
under.

Devolution of joint liabilities

If two or move persons have made a joint promise,
ordinmihd all of them during their lifetime must oty
Ikl the promise: Alter the death of any one of them, his
legal vepresentative jointly with the suvivor o1 sutvivors
should do so. After the death of the lust suruivor 1he
legal representatives of all the original co- promisors musl
furfil the promise.



Pny one of ‘joint promisors may be compelled to perform

e —————————— ] ———— e, ——

When fwo Or move persoms make o joint promise, the
promise may, compel any one o1 move of such joint
pomisors to pevform the whole of the promise

1f one of the pint pyomisors is made to peifovm the
whole contvact , he can call fox a contribubon from others.

Shming of loss by defavll in contvibution -

IF any one of fwo o1 more joint promisors.make defauH
in such conlribution, the remaining ot promisors must
beay 1he loss axising From such default in equal shaves

Nothing n this section shall prevent o surety from
recovering , fiom his principal, payments made by the
surety on_behalf ol the principal , or entitle the
pinapal 1o vecover anything rom the surety on
account of payment-made by the principal



Lffed of velease of one jint promisor-

Devolution of Joint Rights:

When a persom has made a promise o two ov move persons
jointly then the vight ® claim the pevformante rests, as
between him and them , with them during their joint lives
and after the death ot any of the representatives of

sucth deceased pevson Jointly with the sutvivor of
suivors and after the death of the last syrvivor, with
the vepresentatives of all jointly.



nmance of

i) Promisor not bound to perfoxm, unless reciprocal
pvomisee Teady and willing to pevform-

When o contyact consists of vecipyocal promises to be
simul’(aneouﬂy pe1formed , no promisoy needs fo perform his
promise unless the promisee is Teady and willing b pet form
his recipmcal promise. _

i]Ovder of performance of reciprocal promises -

When the order of performance of the tedpyocal promises
is_expressly Fixed by the contvact, they shall be pexformed
In_that or t? oy and wheve the ordey 1s not ex presslgjxe'd

by the ontyact , they shall be performed n that ovder
which the nature ot the. transaction requiy es

lijliability of porty preventing event on which the comtract
is o take eHect

When a contract contains reciprocal promises, and one
party to the contvact prevents the other From performing
his_promise, the contract becomes voidable at the option of
the patty so prevented ; and he Is entitled o mpensation
trom the other pml‘y FOLcmg loss he iy susfain in
consequence of the non- pevformance of “the contract




i) Effect of defavlt us to that promise that shovld he fivst
perfovmed , in confract consisting oFveclprocal promises

IF the promisor who has to pertoim his promise before
the pevtormance of the other's promise falls to perform it,
he cannot claim perfoxmante of the other's promise. and is
also L{able for compensation for his non- performance.

V) o EHects of failure to perfovm at a Time Fxed 10 a contract
in which time (s essential
When @ pmla o a contract promises B do ertain thmg
at or hefore the specified time, and fails o do any such
thma at or before the specified time, the contract ov so
much of it as has not been petformed , becomes woidable
at the opton of the promisee if the intention of the paities
was that ime should be of essence of the contract.

o Effect of such failuye when time is not essental :-
1f 1t was not the intention of the patties that bime
should be of essence of the contract, the contract does
not becomes voidable by the failure to do such thing at oy
before the spedfied time but the promisee is entitled to
compensation from the promisor for any loss occasioned
fo him bg such failuye.



*Effet of aceptance of performane at time other than
agreed Upon -
1F, in casc of a contract voidable on account of the
promisor’s Failvre to perform his promise at the time
agreed , the promisee acepts performance of such promise
aTang time other than ag19ed, the promise cunnotl claim
compensation for any loss ocassioned by the non- performance
of the promise at the time agreed unless at the time of

acceplance, he gives notice to the promisor of his intention
to do s0.

V) Agveement to do Impossible Act -
(he Tmpossl bllltu ot perfoymance may be of

| ) MDC s | DSE 0 MPC 8
1 (

o] Lnitial impossibility ( Tmpossibili by existing at the
time of contract) -

[he fact ot impossibility may he and way not knovn
to the pahies.



1f known to the parties:
1t would be obsewed that ‘an agreement constituled

quile unknown fo the parhies. mggjﬂhn[m&.ﬂblLof

being performed and hence oid.

1F unknown to the parties:-

Where both the promisor and the promisee are ignorant
of the \m[ms;i_b\lifg of perfmmgng the contract is void.

1F known to the promisor onlg - o N
wWheve at the time of enh?ﬂﬂg intoa contract the

promisor _olone knows about the impoessibility of
performante ov even if he does not thovugh he should
have knoum it with yeasonable.diligence, the promisee
is entitled to daim_compensatim-for any loss he suffered

on_actomt of non performanice

b) Subsequent or oupervening impossibility (Becomes
(mpossible after entering into cantvad) -

aometimes , the performance of the contvact is guile
possible when it is made. But subsequently, some event
happens which venders the performance impossible or
unlawhl.

The eHect of such impossibilftg Is_that it makes the
contract void, and the paalies are discharged from the
futther performance of the contvact.

Q2. Nov-13 Question Bay
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Reciprocal promise [ do certain things that ave egal ,
and ofso some other Hn‘mgs that are i"egal -

Where persons vecipiocally promise, first b do certain
l;h‘mgs which are l99a| and settmd|g ,under specified
cirvcumstances, o do certain things  which are llegal
the Frst set of promises is a valid contrad , but the
second is @ void agreement.

Ankita mam agrees [0 sell hovse to shahid kapoos
fov 7 50,00,000 and also agrees 1o pay  5,00,000
iIF he yses the house for ambl\ng pUYPOSE

The Ryst set of recipfoccﬁ oromises i.e., fo sell house and
pay F 50,00.000 fovit, is a valid contract

but the object of the second , being unlawfol,is void .



" Ritevnative promise’- one branch being illegal -

In the case of the alternative promise, one bvanch
of which is legul and the other illegal , the legal brunch
alone can be enforced.

X Example -

Harshad siv  and Bobby deol agree that Harshad
sty shall pay Bobby deol 31,00,000 for which
Bobby deol shall atteywards delives 7ice or
smu%\ed opium.

This is a valid comtvact to deliver yice, and a
void agreement as to the opium.



oiopration of pageents ]| by no. 26300 .
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Sometimes, « debtor owes q severa) debts o the
same creditor and makes payment which is not suffident
to discharge all the debts

J Application of pagmen’c where debt fo be discharged
is indicated (section 59)

Where o debfor, owing several diskind debts to one
person , makes & payment to him either with express
intimation ov under cerlain dvcumstances implyimg that
the payment is applied to the discharge of some particular
debt, the payment i accepted , must be applied accovdingly.

1) Application of payment where debt to be distharged
is not ir)dicc(te’c[3 (5ection §0)

Where the debtor has omitted to inimate and there are

no other circumstantes indicating e which debt the payment
is to be applied the creditor mg applﬂ it at his

dis cretion 1o any lawful debt actvally dve and payahle

b him from the debtor.

i) Application of pagment wheve the neithey party
appropriates)- (section 1)

Wheyve neither party makes any appopriation, the
payment shall be applied in discharge of the debts
in_ovder of time.



Contvacts which need not be performed
With the wnsent of both the parties.

(] Effect of Novation, Recession and altevation of conbract -

EFfect of Novation:

The pavties to a ontract may substtute a new
contract forv the old. On Novation, the old confract is
discharged and consequently it need not be performed.

Novation cn take place onlg bg mubal agveement
between the parties

Effect of Recession:-

When the parties to a contract agree 1o vescind it,
the contvact need not be perform c? *
1n the case of rescission, ohly the old contract is
cancelled and no new cntract comes to exist in its
Pla ce. _
Novahon also involves re(ession.
Both in novation and in recession, the contract i
dischar g ed bg mul‘ua|agleem ent .

EFfect of alteration of Contract-

Where the parhies o a wntact agyee fo alterit, the
origjnc:d contvact is rescinded with the 7esvlt that it
need not be P?H-ofmﬁd

A Conbract is also di‘;cha'rged by altevation .

The teTmSJ)FCODhaCLYDngLSDa“?red by mutval
u%_)regmen_t thal Hthe altevabon may have the effect of




sUbshh hng a new contract for the old one
DiFvence between Novation and Alteyation=

Alteration

Novation means substitution In the case of alteration

of an exiang contvact with the terms of the contract
0 new one. Novation may be May altered by mutval
_made bg chanlg'ing in the terms ag"feemen’r by the C(mtmch'ng
of the comtract or there may | parkies but the partes to

be change in the contvachwg (ontyact wil) yemain Same.
parties.

In case oF novation therels | But in cuse of altevakion,
altogether a subsbiution of | itis not essential to

new contract in placeof the subshitvtes a old contract
old amtract ~In altevalion, there may
be change in terms and

. \ conditions of the oﬂg‘ina|

A\ 4 agvee ment.



i) Promisee may waive o1 vemit the perfovmance of
promise -

Eve‘rg pyomise ma% dispense with oy vemit , wholly
or In"part , the performance of the promise made to
him oy may extend the time for such perfavmance or may
accept stead of it any salisfaction which he thinks fit.
In other words. a combract may he o\ischarged bg
YemisSlon.

Anuradha owes Raju's Z500,000. Anviadha pays
32,00,000 10 R(I'JU M SGHSFQCHOT\ of whole dl?bt ad

the time and place ol which 75,00,000 were pagable
and Royu accepts it-

. The whole debt Is d.‘ischarged.



ii] Restoration of Benefit under a voidable Contract -

When a pevsom at whose opbon a contract is
voidable rescnds it, the other party thereto need not
perform any promise therein contained in which he s
the promisor. The party rescinding avoidable contract
shall, iF he has yeceieved an% beneht there pnder from
another party 1o such contract, vestove such benefit ;50 far
6s may be the person from whom it was veceieved.

1Y) Obli gations of pevson who has mceievedﬂdvantage
under void Agreement contract that becomes void

thjML&%LTf,ement is discovered to be void o when
G contract becomes void,ungpefrson who has
veeleved an y advantage under such agreement o
contrad is boond towestore it, ov 0 make c@mpensation
foi it to the pexson From whom he Teweieved it.

v) Effects of neylect of promisee to alford promisor
reusonable faclities for pevformance -

1F any _promisee neglects or refuses o akford the
promisor reasonable facilibies for the performance of his
promise the promisor is excused by such neglec’t ov refusal
as o any ‘non - performance cused thereby .




D) iscr

0 § 1 B

{

A conlract is dischmged when the obligations
created by it come toan end. A contract may be
discharged in_amy one of the following ways.

) Dischavge by performance:-

It fakes place when the parties to the contract fulfil
their obligations (v ising under the contract . within the
time and in the manner prescribed - Dischm%e by

per formance ™oy be.

Actual pe'vForman(e IS su'id When the prom'ise offers to

to have taken place, when petForm his obh‘?ah‘on, ol
each of the parhes has the pyomisee refuses to
done what he had agveed accept the performance, it
to do under the agreement. amaunts o attempbed

peformance or tender.
1] Discharge by mutual agreement -
The porties to a contvact agree fo substitote o new

conbvad for it, oy to vesdnd or vemit ov alter ik, the
original contract need not be perfarmed.



i) Discharge by impossibility of performance:-

The ’impossib‘\\itg may exist From the very start.

In that case, it would be impossibility ab intio LFrom start)
Hlfemal‘ivelg,‘nf may supervene. Supmven‘mg imPO.SSTIbrllitg
Moy take place owing {o!

o) unfoveseen change in law.

b) The destrudtion of the subject matter essential to that
perfoymance.

) The non-existence o non-octurrence of patticolar state
of things. which was naturally contemplated for
pevforming the contrad, as a vesult of some personal
inapacity hke dangerous malady;

d) The decqamﬁon oF a wan.

vi) Discharge by lapse of fimel-

A conteact should be performed within a specified
period as presaibed by the limitation Act \e3 .
1Fit is not peiformed “and 1F no action is tuken by the
promisee within the spedhed period of limitation, he s
c\epﬂved of vemedg at law.



V) Dischavge by operation of law!-

P contvact may be dis charged by operation of law
which includes by"death of the promisor, by insolvency
etc,

Vi) Distharge by breach of contyact:-

Breach of Comtvad may bhe actval beach of contract
o1 anticipatory breach o% contract.

1f one of the parties to a confvact breaks the promise
the party injoved theveby, has ot on\?) a ight of
action for damages but he is also discharged from
peffo—fm‘mg s pont of the contyact.

vii] Promisee may waive o1 Temit performance of promisei-

Every promisee may dispense with of yemit, wholly os
in part, the performance of the promise made tv zam
ov may extend the time for such performance ot ma
acept instead of it any satisfaction which he thiaks it.

viii) EFfects of neglect of promisee to afford promisor
Teasonable facilities foy prfUYmance'._

If any promisee nealects or vefuses to afford the
promisoy reasonable facilities for the perfoymance ot his
promise , the promisov is excused by soch neglect or vefusal
us  at any non - peaformance caused fhevebg..



iX) merger of Rights:-

Sometimes , the \nfevior righ’ts and the superioy vights
coincide and meel in one and the same person.

In such cases, The inferioy fights merge into the
supevior vights.

On mevger, The inferior rights vanish and ave not
Teqv‘n'ed to be enfovced



